
 

 

DUTIES OF EXECUTORS AND TRUSTEES 

 

  

Trustees and executors have an almost overwhelming number of legal obligations. This 

guide is designed to enumerate the fiduciary's responsibilities and personal liabilities, 

some steps that can be taken to reduce or eliminate potential pitfalls, and the availability 

of legal and other assistance. 

 

1 

THE DUTY OF LOYALTY 

 

Perhaps the most important duty a fiduciary owes to the estate or trust 

beneficiaries is the duty of loyalty. Every action taken by the fiduciary must benefit the 

estate or trust beneficiaries. Self-dealing is strictly prohibited by NY law, and forbids the 

fiduciary to place his or her own interests over the interests of the beneficiaries. Conflicts 

of interest must be avoided. No personal advantage or profit may be derived by the 

fiduciary from the estate or trust. The fiduciary is entitled to receive a reasonable fee or 

commission, as established by the relevant statute. Keeping confidential the estate or trust 

affairs is also required by the duty of loyalty. Make disclosures only to authorized 

persons. 

 

2 

PRESERVING ASSETS 

 

The fiduciary is required to preserve the assets in the fiduciary's custody, e.g. real 

estate, art work, antiques, and other collections. Appropriate insurance should be 

obtained. A fiduciary can be held personally accountable for any uninsured loss that 

occurs. 

 

3 

MAINTAINING ACCURATE RECORDS 

 

A fiduciary is required to maintain accurate records of the estate or trust, and to 

account periodically to the beneficiaries. Keeping in regular communication with the 

beneficiaries is very important and will reduce the fiduciary's litigation risk. The failure 

to maintain accurate records can lead to the fiduciary being surcharged if a loss or 

expense has resulted from such a failure. 
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4 

DUTY TO PRUDENTLY INVEST 

 

A fiduciary must protect the capital of the trust or estate and avoid imprudent 

risks. Reasonable care and skill must be utilized to maintain the trust or estate property 

within the guidelines established by NY statutes and caselaw. A fiduciary must exercise 

the necessary prudence and skill to maintain the principal of the trust or estate, but also 

generate a reasonable level of income. 

 

5 

NON-DELEGABLE DUTIES 

 

A fiduciary may not delegate his or her responsibilities. An investment advisor, 

accountant or attorney may be employed but the final decision will rest with the fiduciary 

for any action taken. The fiduciary must supervise the actions of all outside professionals 

hired by the estate or trust. 

 

6 

DIVERSIFICATION OF ASSETS 

 

The goal of the fiduciary is to safeguard the principal of the estate or trust. 

Diversification should be the primary strategy. A failure to diversify may result in the 

fiduciary being surcharged if a loss results. 

 

7 

TIMELINESS 

 

A fiduciary should file tax returns in a timely fashion. A fiduciary can be held 

liable for interest and penalties imposed by the taxing authorities. Changes in investments 

must be made in a timely manner. 

 

8 

WRITTEN CONSENT OR RELEASE 

 

Where changes in investments are contemplated, it is good practice to secure the 

written consent to those new investments of all adult estate or trust beneficiaries. All 

beneficiaries must agree to consent to the transaction. A consent obtained from an income 

beneficiary will not protect the fiduciary from claims brought later by the remainder men. 
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So both classes of beneficiaries should be consulted and their respective consent 

obtained. A release may be sought for an action already undertaken. It will be important 

to furnish the beneficiaries with complete information concerning the transaction before 

the release is executed. 

 

9 

COURT ORDERS 

 

An important method to insulate the trustee or executor from being held liable to a 

beneficiary for breach of duties as executor or trustee is to obtain a court order. A court 

order authorizing a particular action will protect the fiduciary from future liability. In NY 

an "accounting" is required before the fiduciary can be formally released. The fiduciary 

must account for what came in, what went out, and to whom it went. The fiduciary must 

show that he or she properly carried out the terms of the will or trust under which the 

fiduciary was acting. If the court accepts that accounting, after the beneficiaries have 

been given proper notice and opportunity to be heard, the trustee or executor will be 

protected from future liability for the acts disclosed in the accounting. 

 


